
EXHIBIT 5 
 

AGREEMENT AND ACKNOWLEDGMENT OF NOTICE TO HOMEBUYER 
 

I/We, ____________________________________________,__________________________, 
having been approved for purchase of a home constructed or rehabilitated with HOME Program 
Funds from the U. S. Department of Housing and Urban Development understand that deed 
restrictions will be placed on the property.  I/We have read the following recapture provisions 
regarding the resale of the residence prior to the expiration of the full term of the deed 
restriction.  In accordance with the City of Fort Smith Five-year Consolidated Plan the following 
recapture provisions will be in effect if the sale is prior to the end of the term of deed restrictions:  
 
Recapture Provisions 
 
The initial purchaser must be a low-income homebuyer whose income is not greater than 80% 
of the median income for Fort Smith as adjusted by family size. 
 

The HOME Program has no restriction preventing the initial homebuyer from selling the 
property at any time after purchase. 

 
The HOME Program does not require the initial homebuyer to sell the property to 
another low-income family. 
 
The HOME Program Guidelines do restrict the amount of "windfall" profits a 
homeowner may receive if they sell during the affordability period, or if they purchased  
 
below the Fair Market Value (FMV), and sell within _____________________ years for 
existing structure rehabilitation or new construction on single family homes of their initial 
purchase. 

 

The City of Fort Smith HOME  Program may exercise the right of purchase from the 
initial homebuyer. 
 
While the City of Fort Smith HOME Program has the right to purchase, the Program 
may opt not to purchase for any reason (i.e. contract price is considered too high). 

 
The purchase price paid to the initial homebuyers by the City of Fort Smith HOME 
Program exercising the right of purchase is the amount specified in a firm contract 
between the initial homebuyer and the proposed purchase. 

 
Promissory Note  

 
A Promissory Note is required if the homebuyer purchases the unit under the HOME 
Program for less than Fair Market Value. A Promissory Note must be executed 
between the City of Fort Smith HOME Program and the initial homebuyer in the amount 
of the difference between Fair Market Value and the actual sales price. 

 
The purpose of the Promissory Note is to prevent a "windfall" profit. 
 
Fair Market Value (FMV) is established by appraisal. 

 



The Promissory Note bears no interest, is not amortized, is non-recourse and must be 
secured by a mortgage. 

 
All or part of the Promissory Note is repaid only in the event of sale within the 
affordability period of the initial purchase to the extent proceeds from the sale remain 
after all other debt is repaid, taxes, and closing costs are paid, and equity earned by the 
home buyer is paid. 

 
Order of Distribution of Sale Proceeds 

 
 Payment of debt (other mortgages incurred for acquisition and rehabilitation of 

property, not including HOME Program Promissory Note).
 

 Closing Costs.
 

 Equity due the initial homebuyer (seller) (see Equity Calculations below).
 

 Payment of HOME Program Promissory Note.
 

 Payment of down payment and closing cost assistance.
 

Subsequent Purchasers 
 
 

The Promissory Note will be for the amount of the balance due under the prior 
homebuyer's promissory note after credit for the amounts forgiven. 

 
The term of the Promissory Note is the period remaining of the original affordability 
period. 

 

The amount to be repaid at sale by the subsequent homebuyer is reduced by the 
percentage of the term of the Initial Promissory Note that the subsequent homeowner 
lives in the property. 
 
The City of Fort Smith will determine if a subsequent purchase will have or not 
have  a Promissory Note. 
 
Equity Calculation 

 
The HOME Program includes a calculation of the homebuyer's equity at the time of sale 
as a means determining a fair return on the homebuyer's investment before any HOME 
Program Promissory Note funds are repaid or excess proceeds are recaptured. 

 
This calculation is required on all sales as long as a Promissory Note exists.  

 
Equity includes the following items: 

 

Down payment made by the homebuyer 
 

Payment of mortgage principal by the homebuyer during the period of ownership 



The value of any major improvements installed at the expense of the family 
during ownership such as carport, bedroom, decking, etc. 

 
Appreciation on Equity is calculated on the above items by applying the 
Consumer Price Index for Urban Consumers. 

 
The City of Fort Smith HOME Program may also place a cap on the maximum 
amount of appreciation in the agreement with the family.  For example, it may 
limit annual appreciation to the CPI, not to exceed 5 percent (5%) per year. 

 
Therefore, the Equity Interest Calculation would be as follows: 

 
Down payment (from family resources) 

+ Mortgage Principal repaid 
+ Value of improvement paid by family 
+ Appreciation index (CPI) applied only against each of the above 
 
= Total Homebuyer Equity 
 
Note: The Homebuyer receives the full amount of equity calculated above only if 
the sale proceeds are sufficient after outstanding debt (excluding Promissory 
Note) and closing costs are paid off. 

 
 

REQUIREMENT 
 

INITIAL HOMEBUYER 
 

SUBSEQUENT 
PURCHASER 

 
Income 

 
Less than or equal to 80% of 
the median as adjusted by 

family size 

 
Does not have to meet HUD’s 
Low Income - 

per family size guidelines 

 
Property Value 

 
Less than or equal to FHA 

203(b) mortgage limits 

 
No requirements 

 
Affordability 

 
No requirements 

 
PITI affordable at 30% or 
76% to 80% of median 

income 

 
Affordability Term 

 

See table below 

 
Balance of affordability 

period, unless additional 
HOME assistance provided 

 
 

Homeownership assistance HOME amount  Minimum period of affordability in years 

Under $15,000 5 

$15,000 to $40,000 10 

Over $40,000 15 

 



City of Fort Smith HOME Resale and Affordability Guidelines 
 
Assurance of Affordability 
 
The City of Fort Smith certifies that it will assure the initial purchaser a reasonable return 
on his/her investment at the time of sale with the following provisions: 
 

 The City of Fort Smith HOME Program shall agree to apply the following rate of 
appreciation to the homeowners investment calculated by: a) adding purchaser's 
down payment, b) the portion of his/her monthly payments which are applied to 
the principal, and c) the cost of documented (canceled checks or receipts and 
matching invoices) major improvement which increased the value of the property.  
The amounts when totaled represents his/her share of the appreciation of 
the appraised value of his/her property.

 
Caveat - However, in no case will the City of Fort Smith HOME Program assure the 
above due to depreciation of the general housing market in which the property is located 
and/or depreciation of the property due to deferred maintenance, abandonment of the 
property and lack of necessary maintenance resulting in an appraisal value lesser than 
the above appreciated value. 

 
The City of Fort Smith further states that to recapture its HOME Investment Subsidy, it 
will require the initial purchaser to sign an agreement of shared appreciation as so 
described below: 

 
Any appreciation over and above the rate of appreciation allowable to initial 
purchaser set forth above, shall be shared fifty/fifty (50/50), between the seller 
and the City of Fort Smith HOME Program. 

 
The City of Fort Smith HOME Program may forego its fifty percent (50%) or any part 
thereof to maintain affordability to a subsequent buyer; or the fifty percent (50%) may be 
used to subsidize the subsequent buyer to keep the property affordability as defined in 
24 CFR Part 92. 

 
By my/our signature(s) below, I/we have read and been explained the recapture 
provisions of the home I/we are purchasing and agree to abide by the same. 
 
 
 
_______________________________  _________________________________ 
HOMEBUYER      HOMEBUYER 
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